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Netherlands: Dutch Data Protection
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The public consultation for the Dutch Data Protection Collective Act bill ('the Bill'), which intends
to amend the Act Implementing the GDPR ('the Act') and other laws, closed on 14 July 20201. The
Bill considers, among other things, the introduction of new legal grounds for the processing of
special categories of personal data for accountants, health associations, and fraud prevention,
and to clarify authorised purposes for the use of biometric data. Leonie van Sloten, Attorney at
Law at Brinkhof N.V., discusses the background of the Bill and the most important amendments
for private actors, as well as providing a glance at the responses submitted during the public
consultation.
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The public consultation for the Dutch Data Protection Collective Act bill ('the Bill'), which intends to amend the
Act Implementing the GDPR ('the Act') and other laws, closed on 14 July 20201. The Bill considers, among other
things, the introduction of new legal grounds for the processing of special categories of personal data for accountants, health associations, and fraud prevention, and to clarify authorised purposes for the use of biometric data. This Insight covers the background of the Bill, the amendments important for private actors and
their impact, and a glance at the responses submitted during the public consultation.

Background of the Bill
In May 2018, the Act was nalised in a race against the clock in order to be e ective as of 25 May 2018 together with the General Data Protection Regulation (Regulation (EU) 2016/679) ('GDPR'). Putting an end to parliamentary debate, the Dutch government decided to take a 'policy neutral' approach to implementation, meaning that it implemented the GDPR in a manner corresponding as much as possible with the previous Dutch
Data Protection Act. During the legislative procedure, the Dutch government expressed prior agreement to
explore further modernisation of and improvements to the data protection framework within six months of
the Act taking e ect. It also agreed, by motion2, to evaluate the Act and take necessary measures in relation to
certain topics, including the processing of health data, data processing by small sport or religious associations, data processing in relation to fraud prevention, and the age limitation for children to provide consent in
online environments.
In April 2019, the Minister of Legal Protection ('the Minister') informed the parliament of the outcomes of the
rst explorations3, concluding that there remains a strong need for education on the GDPR and related legislation. According to the Minister however, the Dutch data protection authority ('AP') generally ful ls this need.
In October 2019, the Minister provided the parliament with an overview of identi ed bottlenecks which he believed could partly be solved by proper education on the applicable rules and partly by amending the legal
framework, while for other issues further investigation was still needed. Subsequently, the Minister published
the Bill for public consultation, which addresses some but not all of the issues that the Minister identi ed in
October 2019, as well as some additional areas of concern. Certainly, the Bill will not be the last legislative proposal to further amend the Dutch data protection framework.

Proposed amendments and their impact
Amendments that are of particular importance to private actors in the Netherlands are listed below, together
with their impact on a ected sectors.

Legal ground for auditors to process special categories of personal data
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The Bill intends to lift the ban on processing special categories of personal data in relation to data processing
necessary for an auditor's statutory audit. If the data would be covered by medical con dentiality, it must rst
be pseudonymised. Rules are also laid down in order to permit the Dutch Authority for the Financial Markets
('AFM') and the Royal Netherlands Institute of Chartered Accountants, among others, to process special categories of personal data, insofar as this is necessary for the performance of their duties.
This amendment will legitimate the unavoidable processing of personal data by auditors, and will therefore
be helpful for both auditors and their customers.

Legal ground for automated transaction monitoring
The Dutch Financial Supervision Act ('the Finance Act') will clarify that nancial enterprises are permitted when
necessary to automate the blocking or suspension of transactions if there is reason to do so, and will also
make the obligation to perform transaction monitoring explicit.
This amendment will help nancial enterprises which are legally required to perform transaction monitoring
to comply with both Article 6 of the GDPR (legal ground) and Article 22 of the GDPR (automated decision
making).

Legal grounds for processing health data without explicit consent
From now on, associations for client interests in healthcare and welfare, such as patient associations and associations for parasports, may process data concerning the health of their members for internal use, even if
they have not given their explicit consent. Furthermore, a legal provision has been made for the storage and
management of medical records in the event of special circumstances, such as the insolvency of a care
provider, to allow the transfer these tasks to another care provider. For this reason, this amendment will be
helpful to insolvency trustees as well.

Legal ground for trustees to process special categories of personal data
and other sensitive personal data
The Bill intends to provide new legal grounds for insolvency trustees to process special categories of personal
data, personal data of a criminal nature, and numbers prescribed by law, such as social security numbers, in
the Dutch Bankruptcy Act. Further, it describes certain purposes for which data processing is stated to be
necessary.
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Legal ground for processing personal data to trace drivers or recover
ﬁnes
The Bill introduces, in the Dutch Road Tra c Act 1994, a clear legal ground for the processing of personal data
by the owner or licence plate holder, or for the disclosure of such data to the actual driver or holder of the
motor vehicle in order to trace the driver, or for the recovery of the ne already paid by the owner or licence
plate holder.

Clariﬁcation of authorised purposes to process biometric data
Currently, the Act includes an exception to the prohibition on processing biometric data to uniquely identify a
person, namely if such processing is necessary for 'authentication or security purposes.' The Bill clari es that
processing of biometric data is permitted for these purposes to the extent necessary due to a 'general overriding interest' in legitimate access to particular places, buildings, services, products, information systems, or
work process systems. This amendment will help di erent types of organisations to assess whether they may
use for example ngerprint or iris recognition scanners. This is particularly relevant as the AP recently ned a
retailer for using their employee's ngerprints for time registration purposes4, while a Dutch district court
found such use of ngerprints by a retailer unlawful under the GDPR5.

Generic possibility to restrict data subject rights under strict conditions
Article 41 of the Act (which resembles Article 23 of the GDPR) will be amended to o er a general possibility to
restrict certain data subject rights. The Dutch legislator wants to provide this safety-net provision because it
regards it as not possible to foresee all situations in which there is a real need to restrict the scope of certain
rights. To invoke the generic exception provided for in Article 41, the data controller will need to make its assessment and substantiation transparent from the outset, and send the AP a copy of its decision and the associated justi cation.

Data subject rights to rectify and erase no longer apply to non-proﬁt
publicly accessible archives
Currently, Article 45 of the Act provides an exception to the data subject's rights to rectify and erase their personal data, as it applies to government archives pursuant to the Netherlands Public Records Act. The Bill aims
to extend this exception to, among others, non-pro t publicly accessible institutions that maintain archives of
permanent value for the public and of historical interest. This amendment will strengthen the integrity of
archives, for example, of Dutch museums, monuments, and research institutes.
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Independent rights for children of 12 years and older
Currently, the Act stipulates that the legal representative of a child below 16 years old can exercise their
child's data subject rights stemming from Chapter III of the GDPR to the extent they are incompetent or unauthorised to do so. If consent is required of a legal representative of the data subject, it is the legal representative who can withdraw consent. The Bill intends to grant young persons aged between 12 and 16 the right to
decide, independently of their representative, to withdraw their consent to the processing of their personal
data. The same will count for persons placed under guardianship or a data subject under administration or
mentorship. Furthermore, children from the age of 12 onwards will be able to exercise their data subject
rights themselves, while the legal representative of a child up to the age of 12 remains to exercise their child's
data subject rights. These changes being introduced by this bill may not take e ect however if the Medical
Treatment Agreement Act ('MTAA') prevails. Pursuant to the MTAA, children aged 12 to 15 can only consent to
medical treatment in speci c circumstances, while children from 16 years of age are deemed as adults in regard to medical decision making. This amendment will be of particular relevance for the digital sector which
provides services to children.

Submitted responses
A total of 32 responses to the Bill have been published online6. Accountancy rms, law rms, business associations, and representative bodies have taken the opportunity to submit their views. Among them were responses of organisations in and related to the healthcare sector including the Royal Dutch Medical Association, the association for the Dutch digital sector ('NL Digital'), the Dutch Banking Association ('NVB'), the three
largest umbrella organisations of trade unions, and the association for independent retailers and franchisees.
Accountancy rms have argued that the legal ground for auditors need to be extended further as the di erence between statutory and non-statutory audits is not appropriate, and there is a need for a legal ground to
process personal data of a criminal nature and social security numbers as well. Health organisations are critical of the new legal grounds for processing health data for example by trustees, and of the interpretation of
laws applicable to the rights of minors in relation to medical treatments. The NVB supports the legal ground
for automated transaction monitoring, but requests clari cation as to whether biometric data may be used
for nancial services as well. NL Digital pleads for reducing the age limit for consent to the processing of personal data from 16 to 13 years of age. The trade union federations object to the trustee being able to obtain
employees' health data in case of bankruptcy. Finally, the association for independent retailers and franchisees seems to insist on legal certainty as to the extent to which their members may use biometric data for
security purposes.
The Minister will now need to review the responses and decide how to proceed.
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Leonie van Sloten Attorney at Law
leonie.vansloten@brinkhof.com
Brinkhof N.V., Amsterdam

1. See: https://www.internetconsultatie.nl/verzamelwetgegevensbescherming/reacties
2. See: https://zoek.o cielebekendmakingen.nl/kst-34851-19.pdf
3. See: https://zoek.o cielebekendmakingen.nl/kst-32761-132.pdf
4. See: https://autoriteitpersoonsgegevens.nl/nl/nieuws/boete-voor-bedrijf-voor-verwerken-vingerafdrukkenwerknemers
5. See: https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBAMS:2019:6005
6. See: https://www.internetconsultatie.nl/verzamelwetgegevensbescherming/reacties
RELATED CONTENT

NEWS POST

Germany: BGH denies delisting request against Google and sends questions to CJEU

NEWS POST

EU: Commission launches consultation on AI legal act proposal

NEWS POST

Hong Kong: PCPD publishes guidelines for collection of body temperature and related personal
information from visitors to premises

INSIGHTS

DIFC: New data protection law and what it means for companies

GUIDANCE NOTE

Bahrain - Data Protection Overview

Company

Our Policies

Careers

Privacy Notice

https://www.dataguidance.com/opinion/netherlands-dutch-data-protection-collective-act

6/7

28/07/2020

Netherlands: Dutch Data Protection Collective Act | DataGuidance

Contact Us

Cookie Notice
Terms of Use
Terms & Conditions

Your Rights

Follow us

Exercise Your Rights

  

Do Not Sell My Personal Information

© 2020 OneTrust Technology Limited. All Rights Reserved.
The materials herein are for informational purposes only and do not constitute legal advice.

https://www.dataguidance.com/opinion/netherlands-dutch-data-protection-collective-act

7/7

