
 

 

Judgment 
 
DISTRICT COURT GELDERLAND 
 
Team subdistrict and commercial law 
 
Courtyard Arnhem 
 
Case number/ docket number: C105/354631 / KG ZA 19-232 
 
Judgment in interlocutory proceedings of 5 September 2019 
 
in the case of 
 
1. the legal person under US law 
VITAL PHARMACEUTICALS INC, acting under the name of VPX SPORTS, 
based in Weston, Florida, United States of America, 
2. the private limited liability company  
BANG ENERGY B.V., 
established in Sittard, 
plaintiffs, 
attorneys G.S.P. Vos and D.V. Bondarchuk, Amsterdam, 
 
versus 
 
the legal person under Irish law 
MONSTER ENERGY LIMITED, 
established in Dublin, Ireland. 
defendant, 
attorneys B.J. Berghuis van Woortman and P.L. Tjiam, Amsterdam. 
 
Plaintiffs will hereinafter jointly be referred to as VPX c.s. and each separately as VPX and Bang BV. 
Defendant shall hereinafter be referred to as Monster Energy. 
 
1. The proceedings 
 
1.. 1. The course of the proceedings is follows from: 
 the writ of summons with exhibits 1 to 11  
 the statement of defence in respect of exhibits 1 to 8 
 the oral hearing of 22 August 2019 
 the pleading notes of VPX c.s. 
 the pleading notes of Monster Energy. 
 
1.2. Finally, judgment was set. 
 
2.  The facts 
 
2.1.  VPX and Bang B.V. are producers of energy drinks and market them under the trademark BANG. VPX 
serves the market in the United States and Bang B.V. serves the market in the European Union (EU). 
 
2.2.  Monster Energy is an energy drink producer based in Ireland and belongs to the American company 
Monster Beverage Corporation. Monster Energy serves both the United States and the EU markets, making VPX 
c.s. and Monster Energy each other's direct competitors. 
 
2.3.  In the spring of 2019, between Monster Energv as plaintiff and among others VPX and Bang B.V. as 
defendants, interim relief proceedings were brought before the Interim Injunction Judge of the District Court of 



 

 

Amsterdam. These proceedings concerned the sale of certain BANG energy drinks in the EU and the advertising 
of those drinks by VPX c.s., or at least Bang B.V. in the EU. The judge in preliminary relief proceedings 
rendered judgment in these proceedings on 9 May 2019. This judgment states, among other things, the 
following: 
 

‘(...) 
4.  The assessment 
(...) 
the jurisdiction over VPX, Bang B. V. and Owoc 
(...) 
4.3.  (...) VPX and Owoc have sufficiently demonstrated that Bang's European and American 
markets are strictly separate. Different products, at least products with different ingredients, are being 
marketed and the associated advertising is therefore different. For example, Bang does not (anymore) 
sell products containing Super Creatine in the EU, because it is aware that this is not allowed in the EU. 
A number of the contested advertisements relate only to the products with Super Creatine and those 
advertisements are not (or no longer) made in the EU. (...) 
4.4. Additionally, it can be held that it follows from 2.14 of the summons and from 3.4 of the pleading 
notes of the Counsel of Monster (see 2.6 and 2.7 of this judgement) that Bang has adapted its actions in 
response to the summons of Monster and in response to the sending of the draft summons in these 
summary proceedings. This was therefore done before the issuing of the writ of summons. In addition, 
this indicates that Bang is aware that the promotion and marketing of products containing Super 
Creatine is not allowed in the EU. (...) 
 
Unfair commercial practices/disruptive advertising 
(...) 
4.8.  The ingredient L-Arginine is prominently mentioned on the packaging of Bang B.V.'s products 
marketed in the EU. Such a can looks like this:  
 
 
 
 
This gives the consumer the impression that this ingredient has been incorporated into the product to a 
relevant degree and that this has a positive effect on the consumer's body. Bang B.V. has not disputed 
that scientific research (exhibit 10 of Monster) has shown that the amount of L-Arginine in Bang's 
product has been set at 17.4 mg per litre, while at least a dose of 2000 mg (i.e. more than 200 cans) per 
day must be taken for a period of 45 days, before any benefit can be derived from this supplement (...). 
Pursuant to Section 6:195 of the Dutch Civil Code, Bang B.V. could have been expected to justify the 
prominent mention of the word "L-Arginine" in these preliminary relief proceedings, or to make the 
suggestion contained therein plausible. Bang has not done so. Its defence is only aimed at ensuring that 
the use of the "claim" is not contrary to the Regulation on Claims. The prominent mention of the word 
"L-Arginine", without mentioning how much of that substance is present in the product, is therefore 
misleading within the meaning of Section 6:194 subsection 1sub a of the Dutch Civil Code and 
constitutes an unfair commercial practice within the meaning of Section 6:193c subsection 1 subsection 
b of the Dutch Civil Code (misleading with respect to the main characteristics of the product). This will 
be forbidden for Bang BV. 
 
4.10 On the website of Bang B.V. the following three pictograms are shown:  
 
 
 
 
The muscular arm icon suggests that L-Arginine promotes muscle mass, while this effect has not been 
scientifically proven, in any case not for the small amount of L-Arginine contained in Bang's product 
(see also section 4.8. of this judgment). This qualifies as an unfair commercial practice within the 
meaning of Section 6: l93c (1) (b) of the Netherlands Civil Code and as misleading advertising. Again, 
in view of Section 6:195 of the Dutch Civil Code, Bang B.V. could have been expected to make 
plausible the correctness of the facts that are contained in this pictogram or that are thereby suggested. 
The further use of this pictogram will be prohibited for Bang B.V.. 
(...) 
 



 

 

Litigation costs 
 
4.17. Against VPX, Bang B.V. and Owoc (who are represented by one lawyer and are once liable for 
payment of the court fee), shall be regarded as the party who mostly has been put in the wrong. Monster 
is ordered to pay the costs. (...) 
 
5.  The decision 
 
The judge in preliminary relief proceedings: 
 
(…) 
5.3. orders Bang BV, from one month after service of this judgment, to cease and desist from 
trading and/or selling and/or supplying and/or promoting products within the EU with a prominent 
image of "L-Arginine" on the packaging. (...), on penalty of a penalty sum of € 2.000,- per violation of 
this order and of € 2.000,- for each day that the violation continues, with a maximum of € 200.000,-,  
 
5.4. orders Bang B.V. from one month after service of this judgment within the EU to cease and 
cease the use of the pictogram depicted on the left under 4.10 of this judgment, on pain of a penalty of € 
2,000.00 per violation of this commandment and of € 2,000.00 for each day that the violation continues, 
with a maximum of € 200,000, 
(...)’ 
 

2.4. Monster Energy had the judgment served on Bang B.V. by bailiff's writ of 10 May 2019.  
 
2.5. Bang B.V. subsequently discontinued the use of the pictogram as referred to in section 5.4. of the 
summary judgment of 9 May 2019 and, to date, has ceased it. Furthermore, no cans (anymore) with the 
prominent mention of the ingredient L-Arginine have been sold in the EU (through Bang B.V.'s regular sales 
channels). 
 
2.6. By letter of 17 May 2019, lawyers from Monster Energy sent to resellers of BANG energy drink in the 
EU known to them, including Healthy Food Company B.V. in Druten, in so far as the following message is 
currently relevant:  
 
 (…) 

Monster has identified you, Healthy Food Company BV., having its registered address in the 
Netherlands (hereinafter “EU Reseller”), as a reseller, distributor and/or promotor of Bang Energy 
drinks in the European Union. (...) 
 
1. THE NETHERLANDS COURT JUDGMENT OF 9 MAY 2019 

 
1.1 On 9 May 2019, the Amsterdam District Court handed down a judgment in a dispute between 
Monster and, among others, Bang Energy (Bang Energy B.V. and its parent company Vital 
Pharmaceuticals, mc) (the “Judgement’) that addressed, in large part, the false and misleading 
marketing of Bang Energy drinks. This Judgment is attached to this letter together with an English 
translation as Annex 2. It follows from the Judgment 
that:  

 
I the sale and promotion of Bang Energy drinks with so-called “Super Creatine” is not permitted 
in the EU, because the purported Bang ingredient “Super Creatine” is a novel food, which is presumed 
unsafe unless and until it has been authorised by the European authorities, and European authorities 
have not authorised it (...); and 
 
II as of 10 Juni 2019, Bang Energy and, by extension, you and others are prohibited to trade 
and/or sell and/or deliver and/or promote Bang Energy drinks with L-arginine within the EU, as these 
cans are misleading and deceiving to costumers (...). 
 
III Further to the Judgment, any sale and promotion of Bang Energy drinks with so called Super 
Creatine in the EU must stop immediately. 
 
(...) 



 

 

 
Other Rulings in the Judgment 
 
2.5 In the interest of transparency, Monster informs that the court did not award relief on all of 
Monster’s claims in the Dutch case; however, that does not in any way impact this notice and your 
obligations hereunder. (...)  
 
3.  REQUEST ADHERENCE TO THE JUDGMENT 
 
3.1  We realise that until today, you may have not been familiar with the misleading practices of 
Bang Energy in relation to Bang Energy drinks with l-arginine and the fact that it is forbidden to sell 
and promote Bang Energy drinks with so-called Super Creatine in the EU.(...) 
 
3.2  To ensure that you, as an EU Reseller of Bang Energy drinks. fully adhere to the Judgment, we 
request you to confirm to us in writing, no later than Friday 24 May 2019 (...) that you: 
I immediately, will cease the trade, sale, delivery and/or promotion of Bang Energy drinks with 
so-called Super Creatine (via webshops, warehouses and all other sales and distribution channels) in 
and/or from the EU; and 
II  no later than by 10 Juni 2019, will cease the trade, sale, delivery and promotion of Bang 
Energy drinks with l-arginine (via webshops. warehouses and all other sales and distribution channels) 
in and/or from the EU. 
 
(...)’ 
 

2.7.  Some of the recipients of the aforementioned letter forwarded a copy to Bang B.V. and then asked Bang 
B.V. about the purpose of the letter.  
 
2.8. Bang B.V. then informed Monster Energy that the content of the letter was incorrect. It called for the 
communications in the letter to be rectified, but Monster Energy has not yet done so. 
 
2.9. At this moment VPX c.s. does not know to which (legal) persons (the lawyers of) Monster Energy the 
letter as mentioned under 2.6. has/have sent. 
 
3.  The dispute 
 
3.1. VPX c.s. claim, by immediately executable judgment, to order Monster Energy: 
 
I with immediate effect after service of this judgment, to refrain in all Member States of the EU from 
making unlawful and misleading statements as described in the body of the summons, which in any case means 
that Monster Energy must refrain from making public (or having it made public), in any form whatsoever, of 
(advertising) statements in which it is - directly or indirectly - stated or suggested that: 

a. Bang B.V. and VPX would use misleading advertising practices in the EU: and/or 
b. BANG energy drinks containing the ingredient L-Arginine should no longer be marketed in the EU; 
and/or 
c. VPX and/or Bang B.V. would have offered, traded, sold and/or delivered in the EU BANG energy 
drinks with the ingredient Super Creatine: and/or  
d. the judge of this court in preliminary relief proceedings, in the judgment of 9 May last, would have 
pronounced an injunction on the offering, trading and delivery of BANG energy drinks with the 
ingredient Super Creatine: and/or  
e. Monster Energy in the judgment between parties of the preliminary relief proceedings Judge of this 
court of 9 May is to be regarded as the largely succesful party as well as that the judgment in that 
judgment that the violations of Bang B.V. are relatively minor violations, would be irrelevant or 
unimportant;  

II to send to all addressees of the letter of 17 May 2019 from mrs. Berghuis van Woortman and Tjiam, as 
well as of this letter of another date, as well as of a letter of corresponding content, regardless of the date, a letter 
in the same way as the letter of 17 May 2019 was sent, clearly legible, in the house style of and on the normal 
stationery of Simmons & Simmons, with only the following content: 
 

"Dear Sir/Madam, 



 

 

On 17 May 2019 (or any other applicable date) we have sent von a letter on behalf of our client 
Monster Energy Limited (“Monster”) that refers to a judgment of the Amsterdam District Court of 9 
May 2019. In this letter we have made several incorrect and unlawful allegations towards Monster’s 
competitors Vital Pharmaceuticals, Inc. and Bang Energy B.V. with regard to their BANG Energy 
drinks. 
 
We have suggested that all BANG energy drinks would have been prohibited in the EU while this is 
clearly not the case. Bang Energy B.V. markets BANG energy products in the EU that are compliant 
with EU law. Bang Energy B.V. only had to make a change to the packaging of its products, which it 
has done already. 
 
Further, we have suggested that Monster would be the successful party in the 9 May judgment, while 
Monster actually lost those proceedings. In these proceedings Monster had alleged that many 
advertising claims for BANG Energy drinks would be unlawful, but the Court denied almost all of 
Monster’s legal claims and declared Vita Pharmaceuticals and Bang Energy to be the prevailing 
parties. 
 
We realise that the allegations that we have made for Monster are damaging to the reputation of Vital 
Pharmaceuticals and Bang Energy and therefore wish to withdraw our letter. Should you still have a 
copy of our letter we ask you to delete any electronic copies and destroy any paper copies. 
 
Yours sincerely, 
 
B.J. Berghuis van Woortman 
P.L. Tjiam"; 

 
III within seven days after service of this judgment, to provide to the lawyers of VPX et al.. a list of all 
(legal) persons to whom it has sent the unlawful communication, or communication of a similar nature, in an 
overview verified by an independent chartered accountant that contains at least the name and address details of 
all those (legal) persons; 
IV  to inform the lawyers of VPX et al., within the shortest possible period of time after service of this 
judgment, but at the latest within seven days, of the scope and completeness of the sending and handling of the 
letter ordered under II, to send the lawyers of VPX et al. copies of all letters sent, as well as to the lawyers of 
VPX et al. a report drawn up by a chartered accountant stating that all addressees have actually received the 
letters in question; 
V to pay € 10,000.-, to Bang B.V. and VPX as an advance on compensation for the damage suffered as a 
result of the unlawful communication; 
VI to pay an immediately payable penalty of € 20,000.00 for each day (or part thereof) or of € 5,000.00 for 
each time - at the sole discretion of VPX and others - that Monster Energy violates or fails to comply (in full) 
with a prohibition demanded under I to V above: 
VII to pay the costs of these proceedings. 
 
3.2.  Monster Energy puts forward a defence and concludes that the claims should be rejected. 
 
3.3.  The arguments of the parties will be discussed below, in so far as they are relevant to the assessment of 
this dispute. 
 
4. The assessment of the dispute 
 
4.1. This is an international dispute, now that VPX is based in Florida (USA) and Monster Energy is based 
in Ireland. VPX c.s. ground the jurisdiction of this court on Article 7(2) of Regulation (EU) No 1215/2012 
(Brussels 1a), which provides that, in matters relating to tort, the courts of the place where the harmful event 
occurred or may occur shall have jurisdiction. It must be assumed that (the lawyers of) Monster Energy have sent 
the letter of 17 May 2019 to several EU Member States. It is certain that this also includes resellers of BANG 
energy drinks established in the Netherlands. Insofar as Monster Energy VPX c.s. or Bang BV. has caused or 
will cause damage by sending the contents of this letter to resellers in the Netherlands, this is damage that has 
been or will be suffered in the Netherlands. The allegedly unlawful communications may lead to a reduction in 
Bang B.V.'s sales in the Netherlands. This does not mean that the judge in preliminary relief proceedings is also 
competent, on the basis of Article 7 paragraph 2 Brussels 1a, to give a ruling or injunction for other EU member 
states, in addition to the Netherlands' own member state. In so far as the letter has also been sent to resellers in 



 

 

other EU Member States and has led to a reduction in sales there and has therefore caused or will cause damage 
to Bang B.V., Bang B.V. will have to apply for interim relief from the courts in those Member States. The Court 
in preliminary relief proceedings only deems itself competent to make provisions for the Netherlands, so that any 
subsequent convictions will be limited in scope to that end, unless otherwise decided below. 
 
4.2. The urgency of the claims results sufficiently from the propositions of VPX et al. 
 
4.3. VPX et al. accuse Monster Energy that by letter of 17 May 2019 Monster Energy has made incorrect 
announcements on a number of points to resellers of Bang energy drink with regard to the judgment of 9 May 
2019 of the judge of the District Court of Amsterdam in preliminary relief proceedings. According to VPX et al., 
all these statements are detrimental and unlawful towards them. Therefore, VPX et al. under 1 have claimed a 
number of injunctions for Monster Energy to make similar erroneous communications in the future. In the 
context of the assessment of these claims, the question arises as to what exactly was considered and decided in 
the judgment of the Amsterdam Court in preliminary relief proceedings and also what was subsequently written 
in the letter from (the lawyers of) Monster Energy. 
 
4.4. VPX et al. demand in the first place an injunction for Monster Energy to suggest that VPX et al. would 
make use of misleading advertising practices. The Court in preliminary relief proceedings in Amsterdam has 
ruled on this issue in paragraphs 4.8 and 4.10. This assessment boils down to the fact that the cans of energy 
drink with the prominent mention of the word “L-Arginine”, without mentioning how much of that substance is 
present in the product, are misleading within the meaning of Section 6:194 (1) (a) of the Dutch Civil Code and 
constitute an unfair commercial practice within the meaning of Section 6. The same applies to the pictogram 
with the muscular arm that suggests that L-Arginine promotes muscle mass while that effect has not been 
scientifically proven, at least not for the small amount of the ingredient that is present in the product of Bang 
B.V. Assuming this, Monster Energy's statement that there is misleading advertising to that extent is not 
incorrect, because the Court in preliminary relief proceedings also ruled this in so many words in the judgment 
of 9 May 2019. If such notice were to be given, it would in principle not be incorrect and/or unlawful and to that 
extent the making of such notice by Monster Energy could not be prohibited. In this case it must be admitted to 
Bang B.V. that what Monster Energy wrote in a letter of 17 May 2019 on that point is somewhat tendentious, 
because it did not link its statement accurately to the provisions of paragraphs 4.8 and 4.10 of the judgment of 9 
May 2019, but in a general sense it stated that Bang B.V. is guilty of misleading practices. On the whole, 
however, it must be noted that it cannot be said that Monster Energy made incorrect statements by notifying 
Bang BV of its deceptive practices, partly with reference to the two points above.  
 
4.5. Secondly, VPX and others are demanding a ban on Monster Energy statements that suggest that BANG 
energy drinks containing the ingredient L-Arginine should no longer be traded in the EU. In paragraph 4.8. and 
in the operative part of the judgment of 9 May 2019, the Court in preliminary relief proceedings in Amsterdam 
held that mentioning the word "L-Arginine" in prominent letters on the cans of energy drink containing that 
ingredient qualifies as misleading advertising and unfair trade practice, so that this mentioning had to be 
prohibited on the cans. However, it cannot be inferred from that judgment that energy drinks containing the 
ingredient L-Arginine may not (or no longer) be marketed in the EU at all. The judgment of the Court in 
preliminary relief proceedings relates exclusively to the mention of L-Arginine on the packaging of that drink. It 
should be concluded that Monster Energy at a number of locations in its letter of 17 May 2019 stated that energy 
drink containing L-Arginine should not be traded, i.e. in paragraphs 1.1(II). 2.4. and 3.2. under II. In that letter, 
Monster Energy has repeatedly written that it is prohibited to sell BANG energy drink with L-Arginine in it in 
the EU. In a number of other places in the letter, there are indications that it was essentially the packaging of the 
energy drink and not the ingredient itself, but in the opinion of the judge in preliminary relief proceedings those 
indications do not outweigh the repeated and unreserved assertion that the marketing of BANG energy drink 
with the ingredient L-Arginine in it is not permitted, or have been forbidden by the judge in preliminary relief 
proceedings by the judgment of 9 May 2019. That statement is clearly incorrect. 
 
4.6. The third and fourth claimed injunction relate to the announcement that Bang BV. would not have 
offered, traded, sold and/or delivered the ingredient Super Creatine in the EU BANG energy drink and that the 
Court in preliminary relief proceedings in Amsterdam would have prohibited this in its judgment of 9 May 2019. 
It should be noted that the marketing and/or advertising of BANG energy drinks with the ingredient Super 
Creatine was brought up by the Court in preliminary relief proceedings within the framework of the jurisdiction 
in paragraphs 4.3. and 4.4. of the judgment in preliminary relief proceedings of 9 May 2019. There is a dispute 
between the parties as to the exact meaning of those considerations and as to the factual situation to which they 
refer. According to VPX c.s., BANG energy drink with Super Creatine is only mentioned because of certain 
forms of promotion within the EU and the fact that VPX c.s. had ensured that those promotions had been 



 

 

removed prior to the interlocutory proceedings. It appeared that Monster Energy itself had already established 
this at the time of the interlocutory proceedings before the Court in preliminary relief proceedings in Amsterdam. 
According to VPX c.s. there has never been any question of Bang B.V. selling energy drink with Super Creatine 
in the EU and in any case not via its regular sales channels. According to VPX et al. only a few cans of BANG 
energy drink with Super Creatine were sold through these regular sales channels to Simmons and Simmons, the 
law firm of Monster Energy, with a view to the summary proceedings in Amsterdam at the end of April this 
year. According to VPX c.s., this does not alter the fact that it is conceivable that outside those regular channels, 
parallel import will lead to BANG energy drink with Super Creatine is offered in the EU. The position of 
Monster Energy boils down to the fact that VPX et al. continued with the promotion of BANG energy drink with 
Super Creatine in it after the judgment of 9 May 2019 and that Bang B.V. continued to sell this drink in the EU 
after the judgment. According to Monster Energy VPX et al. took the position in the preliminary relief 
proceedings in Amsterdam that they would not do either of these things and that is why the judge did not issue 
an injunction, while it was clear that sale in the FU was not allowed. 
 
4.7. The Court in preliminary relief proceedings considered that in these preliminary relief proceedings it 
cannot be established that prior to the judgment of 9 May 2019 or subsequently Bang B.V. had sold energy drink 
with Super Creatine in the EU through its regular sales channels. However, it must be assumed that there has 
been a promotion of BANG energy drink with Super Creatine in it within the EU. The scale of this cannot be 
determined, but it is unlikely that energy drinks that are not allowed to be sold there have been widely advertised 
in the EU. That wouldn't be a worthwhile investment. In fact, against this background, the judgment of 9 May 
2019 of the Amsterdam Court in preliminary relief proceedings does not imply anything other than the factual 
observation that the sale of BANG energy drink with Super Creatine is not permitted in the EU. That is known to 
VPX c.s. However, in its letter of 17 May 2019 in paragraphs 1.1 under 1 and 1.2, Monster Energy made it 
appear as if the judge in preliminary relief proceedings had prohibited Bang B. V. from selling energy drink with 
Super Creatine in the EU, by writing that it follows from the judgment of 9 May 2019 that the sale of BANG 
energy drink with Super Creatine in it must immediately stop. That communication does not correspond to the 
content of that judgment. Although the statement that BANG energy drink with Super Creatine may not be sold 
in the EU (which is not in dispute) is not in itself incorrect, it is incorrect to state that the judge in preliminary 
relief proceedings has prohibited this sale by judgment. This wrongly creates the impression that Bang B.V. sold 
energy drink with Super Creatine in the EU and that there was reason to believe that it would continue to do so, 
so that an injunction was appropriate. There is no basis for all this in the judgment of 9 May 2019, nor in the 
facts outside that judgment. 
 
4.8. Finally, VPX et al. claim an injunction to make statements for Monster Energy in which it is suggested 
that in the judgment of 9 May 2019 Monster Energy should be regarded as the largely successful party and that 
the opinion in that judgment that the violation of Bang B.V. are relatively minor violations would not be relevant 
or important. It is clear that in the judgment of 9 May 2019 both parties have been found partially wrong because 
certain claims have been allowed or rejected. To that extent, the parties can claim part of their rights. It cannot be 
established that the manner in which this has now been done does absolutely no justice to what was decided in 
the summary judgment of the Court in preliminary relief proceedings in Amsterdam, nor can it be ruled that the 
statement of Monster Energy on this point is incorrect. 
 
4.9. To the extent that Monster Energy would turn to the resellers of Bang B.V. with a letter in which it 
would give in a professional manner a truthful representation of the judgment of 9 May 2019, this would not in 
itself be unlawful. However, it follows from all of the above that the representation made on a number of points 
was not completely correct, or was completely incorrect and partly tendentious. This does not alter the fact that 
the judgment was attached to the letter. In view of the risk of the damage that Monster Energy could inflict on its 
competitors VPX et al. with the statement that the judge in preliminary relief proceedings would have prohibited 
the marketing in the EU of BANG energy drinks containing the ingredient L-Arginine, that statement was 
unlawful. It must have been clear to Monster Energy that this communication would create confusion within 
Bang B.V.'s sales channel. VPX et al. has stated, and Monster Energy has not disputed, that they are currently in 
the process of building up their sales network in the EU. In view of the risk of prejudice to its competitors VPX 
et al., the statement or suggestion that Bang B.V. would have traded energy drink with Super Creatine in the EU 
in violation of European regulations and that it would have been prohibited from doing so by the court is also 
incorrect. Although Monster Energy announced at the hearing that it would not send the letter of 17 May 2019 
(within Bang B.V.'s sales network) again, this does not mean that it will not again make such incorrect 
allegations about the outcome of the interim relief proceedings in Amsterdam and the resulting judgment of 9 
May 2019 to resellers of Bang B.V. and/or other third parties. In view of the ongoing competition between the 
parties, in which VPX et al. is gaining market share with its energy drink as to Monster Energy, there is reason to 



 

 

impose on Monster Energy an injunction for the future on making this kind of statements in the Netherlands 
about BANG energy drink and its producers VPX et al. The claims under 1 b, c and d will therefore be granted. 
 
4.10. In view of all the above, in so far as the claim under 1 a is concerned, there is no reason for an 
injunction, because it is correct that the Court in preliminary relief proceedings has ruled that on the two points 
in question there is misleading advertising and unfair commercial practices and the communication thereof by 
Monster Energy is not incorrect to that extent. It must be assumed that the way in which the communication was 
structured was somewhat tendentious, but not in such a way that a ban for the future is appropriate. Furthermore, 
with regard to the claim under 1e, it cannot be established that the statements made were so incorrect that 
damage is to be feared for VPX c.s., so that this prohibition will also be rejected. 
 
4.11. VPX et al. further request rectification of the letter of 17 May 2019 sent by (the lawyers of) Monster 
Energy. There are no grounds for such an order. It is not to be expected that rectification of a letter sent more 
than three months ago will still contribute to the repair of any damage and an order to send it will therefore be 
rejected. In view of the (partial) unlawful nature of the letter, there is reason to order Monster Energy to provide 
Bang B.V. with a list of all (legal) persons to whom the letter of 17 May 2019 or a letter of similar effect has 
been sent on other dates, as demanded under III. With this list, Bang B.V. is then in a position to rectify the 
incorrect allegations made in that letter, whether or not with reference to the content of this summary judgment. 
It is not possible to see what the advanced verification of the list by a chartered accountant can add in this regard, 
so that that part will be rejected. The conviction to file a statement is not limited to the Netherlands, but concerns 
all (legal) persons to whom Monster Energy has sent the letter, even if located outside the Netherlands. Making 
such a declaration is not a cross-border measure for which the Interim Injunction Judge would not have 
jurisdiction. 
 
4.12. Under V, VPX et al. also claimed an advance on further compensation to be claimed for the damage 
suffered as a result of the unlawful communication. This claim is in no way substantiated, so that in these 
preliminary relief proceedings it cannot be established that and if so, what amount of damages Monster Energy 
might owe to VPX et al. Therefore this claim will be rejected, also because of a lack of urgent interest in this 
matter. 
 
4.13. The claimed penalty payment on the claims will be awarded on the basis of Article 61la of the Code of 
Civil Procedure as to be notified. 
 
4.14. In view of the outcome of these proceedings, Monster Energy is ordered to pay the costs. These costs 
are on the side of VPX c.s. so far budgeted on: 
- court registry fee  € 1 .992,00 
- salary lawyer  € 980.00 

Total   € 2.972.00 
 
5.  The decision 
 
The judge in preliminary relief proceedings 
 
5.1.  orders Monster Energy, with immediate effect after service of this judgment, to refrain from making 
public (or having it made public), in whatever form, of (advertising) statements in which - directly or indirectly - 
it is stated or suggested that: 

a.  BANG energy drink containing the ingredient L-Arginine should no longer be marketed in the 
EU; 

b. VPX and/or Bang B.V. would have offered, traded, sold and/or delivered in the EU BANG 
energy drinks with the ingredient Super Creatine; 

c. in a judgment of 9 May 2019, the Court of Amsterdam in preliminary relief proceedings would 
have ordered an injunction against the offering, trading and supply of BANG energy drink with 
the ingredient Super Creatine; 

 
5.2.  orders Monster Energy within seven days after service of this judgment, to provide to the lawyers of 
VPX et al. a list of all (legal) persons to whom it has sent the letter of 17 May 2019 or a letter of similar effect, 
stating the (e-mail) address of these (legal) persons, 
 
5.3. orders Monster Energy to pay an immediately payable penalty of € 10,000.00 for each day or part 
thereof, or € 5,000.00 each time, at the sole discretion of VPX cs. that Monster Energy violates the orders under 



 

 

5.1. and/or 5.2. in whole or in part, or will not (fully) comply with the orders under 5.1. and/or 5.2. until a 
maximum of € 100,000.00 will have been reached, 
 
5.4. orders Monster Energy to pay the costs of the proceedings, until the ruling of this judgment on the part 
of VPX et al. estimated at € 2,972.00, including € 980.00 for lawyer's salary, 
 
5.5.  declares these orders to be immediately enforceable, 
 
5.6.  rejects what is been claimed more or otherwise. 
 
 
 
 
 
This judgment was rendered by R.J.B. Boonekamp and pronounced in public in the presence of the Registrar 
E.H.J. Krijnen on 5 September 2019. 


