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‘Zero-rating’ refers to the commercial 
practice where an ISP does not charge 
for data traffic relating to certain 
applications (for e.g. streaming music 
apps). According to the specialised Lower 
Court in Rotterdam, a strict prohibition 
of zero-rating, as contained in the Dutch 
Telecommunications Act, is incompatible 
with the Regulation (EU) 2015/21201 (the 
‘Net Neutrality Regulation’). Commercial 
practices which include zero-rating 
cannot be prohibited categorically, 
but need to be assessed on a case by 
case basis by the National Regulatory 
Authority (‘NRA’). The ruling came in 
an administrative case between ACM 
(the acting NRA) and T-Mobile, the ISP. 
The Netherlands, one of the pioneers 
of net neutrality legislation, will have 
to accept the more recent, nuanced 
European rules on zero-rating.

Background to the case
T-Mobile had introduced a zero-rating 
service in October 2016, called ‘Data-Free 
Music.’ Subscribers using the service could 
choose from a list of music services which 
they could listen to ‘for free,’ meaning 
that data usage for these services would 
not be counted towards the cap on their 
data bundle. When T-Mobile introduced 
this service to the Dutch market, it was 
aware that this service was contrary to 
the Dutch Telecommunications Act2.

The Netherlands was one of the first 
countries in the world, and the first in the 
EU, to introduce legislation to protect net 
neutrality. In 2011, the Dutch Parliament 
voted to amend the Telecommunications 
Act to provide that the price of internet 
access could not be made dependent 
upon the services or applications used. 
This amounted to a strict prohibition 
of any price discrimination based 
on content, including positive price 

discrimination like zero-rating. In 
2015, the European Regulation on Net 
Neutrality was adopted3. Like the Dutch 
provision, this Regulation stipulates that 
ISPs should treat all data traffic equally 
and without discrimination4. However, 
despite Dutch lobbying, this paragraph 
only extends to discrimination in the way 
internet traffic is handled technically. The 
Regulation does allow ISPs some room 
to differentiate between data content in 
the context of commercial practices. In 
short, the European Regulation is more 
lenient towards price discrimination. 

The Regulation gives the Body of 
European Regulators for Electronic 
Communications (‘BEREC’) the task 
of providing further guidance on the 
provisions relating to net neutrality5. In 
these guidelines, which were published 
in August 20166, BEREC took the 
position that NRAs, when reviewing 
commercial practices such as zero-
rating, “should consider to what extent 
end-users’ choice is restricted by the 
agreed […] commercial practices of 
the ISP7.” This implies that zero-rating 
is not forbidden by the Regulation 
per se. Nonetheless, the Netherlands 
refused to amend its own pre-existing 
legislation on price discrimination. 

Shortly after T-Mobile had introduced 
its ‘Data-Free Music’ service, the ACM 
issued an order to T-Mobile to stop 
the service as it violated the Dutch 
prohibition on price discrimination. 
ACM was very much aware of the 
competing interpretations of the issue, 
stating in its decision that it could not 
ignore the expressed choice of the 
Dutch legislator to maintain its stricter 
ban on price discrimination and zero-
rating8. The ACM and T-Mobile agreed 
to bring the case directly before the 

specialised Dutch Administrative 
Court in Rotterdam, skipping the 
customary administrative review. 

Judgment
The case essentially put the question 
to the Court as to whether the Dutch 
prohibition could be maintained despite 
the European Regulation. The ACM 
defended the view of the legislator 
before the Court and argued that 
the Dutch prohibition was merely a 
clarification of the European Regulation. 
The ACM relied on the third paragraph 
of Article 3 of this Regulation and 
its prohibition on discrimination. 

But the Court upheld T-Mobile’s 
objections against the order. It agreed 
with T-Mobile that the European ban 
on discrimination concerns the manner 
in which an ISP manages data traffic 
(technical discrimination) and does not 
concern the commercial or financial 
arrangements between the ISP and the 
end-user. Commercial arrangements 
with users need to be assessed in 
light of the purpose of the Regulation, 
which is to safeguard open internet 
access. As such, the Regulation calls 
for a nuanced assessment, which takes 
into account the market position of the 
ISP involved and the manner in which 
the end-users’ choice is influenced.

In its decision to annul the ACM’s 
decision, the Court did not see a need 
to ask preliminary questions of the 
EU Court of Justice, ruling that the 
Regulation does not contain a categorical 
prohibition on price discrimination. In a 
particularly damning ruling, the Court 
concluded that the Dutch legislator 
“should have known better” when it 
decided to maintain its ban on zero-rating 
in spite of the Regulation9. The Court 
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therefore considered this prohibition 
in the Dutch Telecommunications Act 
to be non-binding. The ACM did not 
get off lightly either: the Court noted 
the ACM’s duty of loyalty under EU law 
which should have prevented it from 
issuing its decision in the first place. 

Comments
This judgment is hardly surprising, 
considering that both market players 
and the Dutch legislator were well 
aware of the differences between the 
European Regulation and the Dutch 
Telecommunications Act on this matter. 
It can be seen as the result of a political 
deadlock, in which the Dutch Parliament 
pressured the responsible Minister to 
not withdraw its amendment on a topic 
which continues to generate great public 
interest. The Minister gave in and wrote 
a letter stating what Parliament wanted 
to hear, which was that ‘further study of 
the text of the Regulation has led to the 
conclusion, that even though there is no 
explicit prohibition, the general rules of 
article 3 of the Regulation do not allow 
price discrimination10.’ However rather than 
caving into political pressure and indulging 
in wishful interpretation, the Minister 
should have fulfilled his legal obligation to 
not modify a binding European Regulation, 
as the Court has rightly pointed out. 
Following the judgment, the ACM 
announced that it will not appeal the 
Lower Court’s judgment, which suggests 
that it expects the High Court to rule 
similarly. A more recent announcement 
that the ban on positive price 
discrimination will be removed from the 
Dutch Telecommunications Act11, indicates 
that the Minister also seems to have 
accepted the Lower Court’s conclusions. 
It remains to be seen whether the Dutch 
Parliament shares this conclusion.

The ACM has also announced that it will 
start an indepth assessment of T-Mobile’s 
Data-Free Music service to see whether 
it is compliant with the requirements 
of the Net Neutrality Regulation12. 
The Court’s ruling does not imply that 

T-Mobile’s service is compatible with the 
requirements of net neutrality under the 
Regulation. Such an assessment would 
require an analysis in accordance with 
the BEREC Guidelines, which the ACM 
has not yet undertaken. While these 
require many factors to be taken into 
account, at first sight the Data-Free Music 
service does not seem to warrant serious 
concerns. The Guidelines mention 
the market position of the ISP as an 
important factor, as well as the effects 
on consumer rights and the diversity of 
content, the incentives that consumers 
are given, whether consumer choice 
is reduced and whether other content 
providers are discouraged from entering 
the market13. Considering that T-Mobile 
is the third largest mobile provider in the 
Netherlands in terms of marketshare, its 
Data-Free Music service concerns an 
entire category of content rather than a 
single specific music service, and any 
new music service can be added to 
the list without any payment obligation 
for the provider of the service, as such 
it seems unlikely that the T-Mobile 
offering will be considered a serious 
danger to open internet access14.
 
Meanwhile, there are also other market 
trends which may limit the impact 
of the Court’s ruling on the market. 
Both T-Mobile and Tele2, the fourth 
largest mobile provider on the Dutch 
market, have recently introduced 
unlimited data offerings. These new 
services have incentivised other market 
players to substantially enlarge their 
own data bundles. As data bundles 
become ever larger or even unlimited, 
zero-rating is likely to become a non-
issue, as consumers are less likely to 
worry about running out of data. 
However, while the debate on zero-
rating in the Netherlands may have been 
settled for now, the larger discussion 
on net neutrality within Europe will 
undoubtedly continue, and may well 
result in other legal challenges in the 
future, especially in jurisdictions where 
mobile data caps continue to exist.
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